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mighJL have a cause of action for any eon- including a showing 



spiracy to prevent his reemployment hy the 
Air Force in good standing. However, that 
would not serve to save the appellant** ac- 
tion for damages caused by the earlier con- 
spiracy* A key issue in any claim of a 1973 
conspiracy would be the equivalency of the 
job to which he was now reassigned, an 
issue now before the district court* 21 

The action against appellee Butterfield is 
remanded for further proceedings not in- 
consistent with this opinion* As to all other 
appellees the judgment is affirmed* 

So ordered. 



that taxpayer had 
served as chief counsel of a. committee 
which investigated alleged illegal activities 
of the Internal Revenue Service, was suffi- 
cient to take taxpayer out of the category 
of an ordinary taxpayer challenging good 
faith of the Internal Revenue Service in 
conducting a special audit, ^nd taxpayer 
accordingly should have been permitted 
limited discovery as to how his name came 
to be selected for special audit: 

Record remanded for discovery proce- 
dures deemed appropriate by the District 
Court* 
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A taxpayer initiated discovery by filing 
interrogatories * directed to the Internal 
Revenue Service as the opposing party in 
an action brought by him In the District 
Court to quash an Internal Revenue Service 
summons. The interrogatories were disal- 
lowed Joy^the United States District Court 
for the District of Columbia, Thomas A* 
Flannery, J., and the taxpayer appealed. 
The Court of Appeals held that the record, 

alsp United States v. Borelli, 336 F*2d 376, 383 
n. 2 (2nd Cfr* 1964), cert, denied 379 U.S. 960. 

647, 13 L,Ed.2d 555 (1965). 
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Record, including showing that taxpay- 
er had served as chief counsel bf committee 
which investigated alleged illegal activities 
of Internal Revenue Service, was sufficient 
to take taxpayer out of category of ordi- 
nary taxpayer challenging good faith of 
Internal Revenue Service in conducting spe- 
cial audit, and taxpayer accordingly should 
have been permitted limited discovery as to 
how his name came to be selected for spe- 
cial audit* 



Appeal from the United States District 
Court for the District of Columbia (D.C* 
Mi sc* 75-0231). ' 1 

Bernard Fensterwald, Jr., appellant, pro 
se* 

Daniel F. Ross, Atty., Dept.' of Justice, 
Washington, D. C., with whom Scott P. 
Crampton, Asst* Atty, Gen*, Ear 3 J..Silbert, 
U. S. Atty*, Robert £,, Lindsay, Atty** Dept, 
of Justice, and Derek I. Meier, Asst U. S. 
Atty., Washington, D. C., were on the brief, 
for appellees* 

Before WRIGHT* LEVENTHAL and 
WILKEY, Circuit Judges. 

PER CURIAM: ' 

The factual allegations of appellant Fen- 
sterwald here have taken him out of the 

i 

21* See note 2* supra. „ J . 
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da ; ss of the ordinary taxpayer, whose ef- 
forts at seeking discovery would, if allowed 
universally, obviously be too burdensome to 
, the Internal Revenue Service. Of. United 
States v \ Wright Motor, Company, Inc,, 536 
F.2d 1090 (5th Cir*, 1976, MaCree, J,). Fen- 
sterwald has alleged, and it is not contra* 
dieted, that he as an attorney represented 
James McCord, one of the original seven 
Watergate defendants, at the time McCord 
made his revelations to District Judge Siri- 
ca which contributed so greatly to the judi- 
cial, congressional, and public knowledge of 
the Watergate conspiracy. Fensterwald 
also has represented at one time or another 
James Earl Ray and other welbknown per* 
sems enmeshed in the toils of the criminal 
law* The taxpayer asserts that his repre- 
sentation of these prominent figures in con- 
. troversial cases could have led to an extra- 
ordinary interest in this taxpayer by some 
people in the Executive Branch to whom 
these revelations were a great embarrass- 
ment, and that such persons in the Execu- 
tive Branch were possessed of sufficient 
power to stir an interest in taxpayer Fen* 
sterwald by the Internal Revenue Service* 

Like allegations arc made by the taxpay- 
er, in regard to his prior service some years 
ago as chief counsel of the Senate commit- 
tee which investigated alleged illegal ac^i vi- 
ties of the Internal Revenue Service itself. 
It is a matter of public record that that 
Senate committee, under the chairmanship 
of Senator Long of Missouri, and with the 
assistance of Fensterwald as chief counsel, 
did produce evidence of asserted illegal ac- 
tivities of the Internal Revenue Service in 
the investigatory field and in other matters. 
The taxpayer alleges that he has knowledge 
of- efforts at retaliation against him by 
prominent persons in the administration at 
that time (different from the adminislra- 
* tion in power at the time of the Watergate 
revelations), and that such efforts at retali- 
ation could easily have spurred the Internal 
Revenue Service to take an extraord inary 

l* , The Government responds that since plaintiff 
has" not been audited in the several years since 
*his prior service* there is no substance to his 
complaint. The Watergate disclosures of “ene- 
my list"' possibilities in 1972 is at least one 



interest in this particular taxpayer, particu- 
larly since the revelations by the Senate 
Committee were damaging to the reputa- 
tion of the IRS itself. The taxpayer points 
to the fact that somehow Senator Long's 
tax returns reached the^tan^s of a Ttational 
publication, they were published, and the 
political career of Senator Long of Missouri 
was destroyed* He cites this an example of 
an effort which could have been made ei- 
ther by individuals in the Internal Revenue 
Service or outside *the Service in the admin- 
istration at that time to retaliate .against 
Senator Long, and that taxpayer (former 
chief counsel) Fensterwald eould now be 
the target of a similar effort by different 
means, such as the alleged extraordinary 
harassing investigation* here. 1 

We cite these allegations, which, aside 
from those matters of public record, as yet 
of course remain unproved, as support for 
our conclusion that clearly taxpayer Fen- 
sterwald has taken himself out of the cate- 
gory of an ordinary taxpayer challenging 
the good faith of the Internal Revenue Ser- 
vice in conducting a special audit. Under* 
the circumstances alleged here, much of 
which is a matter of public record, it is clear 
that this particular taxpayer should have 
been permitted limited discovery as to how 
his name came to be selected for this special 
audit* The taxpayer initiated discovery by 
filing interrogatories directed to the IRS as 
the opposing party in his action brought in 
the District Court to quash the IRS sum- 
mons, These interrogatories were not al- 
lowed by the District Judge* Without our* 
solves passing on the appropriateness of all 
questions contained in the interrogatories, 
we hold that the District Judge should al- 
low some measure of discovery, preferably 
by specific interrogatories to be answered 
under oath by responsible and knowledge- 
able officials of the Internal Revenue Ser- 
vice, or perhaps by an overall affidavit 
made by a similar responsible and know- 
ledgeable official as to all relevant details 

condition that emerged after some of the non- 
audit years. More important, we are not now 
concerned With the determination of the under- 
lying facts as such. 
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of how taxpayer Fensterwald’s name was 
selected for this’ audit 

The IRS claims that numerous taxpayers 
,■ were selected for* this special administrative 
audit (termed “Taxpayer Compliance Meas- 
urement Program ” designed to test the 
accuracy of the customary, less intensive 
IRS audit procedures annually applied to a 
percentage of all taxpayers) entirely by 
chance as ‘a result of computer selection,,. If 
this is so, it should be easy for the IRS to 
establish - this fact by those persons who 
have knowledge of the procedure and who 
have access to and can produce for the 
court the printouts or other computer rec- 
ords which first turned up Fensterwald's 
name. For the purpose of this inquiry un- 
der discovery procedures deemed appropri- 
ate by the District Court, we remand the 
record In this case. 
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A suit in -diversity was filed by subcon- 
tractor against * prime contractor and its 
■ surety on*a mefrbpoStan transit authority 
subway line construction project* The 
prime contractor moved for dismissal and, 
alternatively, for a stay of the judicial pro- 
ceeding pending, resolution of administra- 
tive claims,* The. United States District 



Court for the District of Columbia, John 
Lewis Smith, Jr,, J,, denied both motions', 
apparently concluding that the language ifi 
the 'subcontract was insufficiently specific 
to incorporate by reference the prime con- 
tract's administrative dispute-resolution - 
process, and the prime contractor appealed! 
The Court of Appeals held that in respect to 
construction on the subway line, the demoli- 
tion subcontract between prime contractor 
and subcontractor did not incorporate the- 
prime contract disputes clause by reference tl 
since, in the absence of express contractual 
language, it could not be assumed that the . 
subcontractor intended to forfeit or condi- 
tion its right to recover on payment bond, 
and since the subcontract terms could most 
reasonably be read to incorporate the prime 
contract and require adherence to the tran- 
sit authority's directions only in matters 
relating to work specifications and perform- 
ance. 

Affirmed. ?■ 
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In respect to construction on metropoli- 
tan transit authority subway line, the dem- 
olition subcontract between prime contrac- 
tor and subcontractor did not incorporate 
the prime contract disputes clause by refer- 
ence, since, in the absence of express con- ; 
tractua! language, it could not be assumed 
that the subcontractor intended to forfeit - 
or condition its right to recover on payment 
bond, and since the subcontract terms could ' 
most reasonably be read to incorporate the 
prime contract and require adherence t& 
metropolitan transit authority's directions 
only in matters relating to work specifica- 
tions and performance. Miller Act, §§ 1, 2, 
40 U.S.C.A. §§ 270a, 270b; D£,C.E* § 1-" 
804a; Code V a. 1950, § 11-23; Md.Code,‘ 
Real Property, § 9-112* 



Appeal from tb% United States District 
Court for the District of Columbia (DC. 
Civil 75-0746). 

Paul W, Killian, Washington, D, C. p for ■ 
appellants* ; * 



